Emergency Oil and Gas Guaranteed Loan Board

13 CFR Chapter 5

RIN: 3003-ZA00

Emergency Oil and Gas Guaranteed Loan Program

AGENCY: Emergency Oil and Gas Guaranteed L.oan Board.

ACTION: Fnd rule

SUMMARY: On August 17, 1999, President Clinton signed into law Public Law 106-51, an act
providing authority for guarantees of loansto qudified sted and iron ore companies and to qudified oil
and gas companies. Chapter 2 of Pub L. No. 106-51, called the Emergency Oil and Gas Guaranteed
Loan Program Act (“Act”), established the Emergency Oil and Gas Guaranteed Loan Program
(“Program”) for guaranteeing loans made by private sector lending inditutions to qualified oil and gas
companies. The Act established the Guarantee Loan Board (“Board”), composed of the Chairman of
the Board of Governors of the Federal Reserve System, as Chairman of the Board, the Secretary of
Commerce, and the Chairman of the Securities and Exchange Commission. The Board has certain
regpongbilities under the law, including the issuance of necessary rules. The Department of Commerce
was gppropriated funds to implement and administer the Program.  These regulations have been
gpproved by the Board, and are being issued to implement the Program.

DATES: Thisruleis effective [insart date 60 days after date of publication in the Federal Register].
FOR FURTHER INFORMATION CONTACT: Executive Director, Oil and Gas Guaranteed
Loan Board, U.S. Department of Commerce, Washington D.C. 20230, (202) 482-6151.
SUPPLEMENTARY INFORMATION:

Background

The Program will provide guarantees for up to $500 million in loans to qudified oil and gas companies.
These loans will be made by private sector lenders, with the Federal Government providing a guarantee
for up to 85 percent of the amount of the principa of the loan. The Board, composed of the Chairman
of the Board of Governors of the Federd Reserve System, who will serve as Chairman of the Board,
the Secretary of Commerce, and the Chairman of the Securities and Exchange Commission, will
oversee the Program. The Board will select an Executive Director, a Secretary, and a General Counsdl
to oversee day-to-day operations of the Program.

A loan guarantee may be issued upon gpplication to the Board by a private banking or investment
indtitution which has committed to enter into an agreement to provide aloan to aqudified oil and gas
company. A qudified oil and gas company is defined in the Act to mean any company that (A) is (i) an
independent oil and gas company (within the meaning of section 57(a)(2)(B)(i) of the Interna Revenue
Code of 1986); or (ii) asmal business concern under section 3 of the Small Business Act, 15 U.S.C.
632, (or acompany based in Alaska, including an Alaska Native Corporation created pursuant to the
Alaska Native Claims Settlement Act, 43 U.S.C. 1601 et seq.) that isan oil fid service company
whose main businessis providing tools, products, personnel, and technica solutions on a contractua
basis to exploration and production operators that drill, complete wells, and produce, transport, refine,
and sdll hydrocarbons and their byproducts as the main commercia business of the concern or
company; and (B) has experienced financia |osses since January 1997.



In order to guarantee aloan to aqudified oil and gas company, the Board must make certain
determinations. The Board must determine that credit is not otherwise available to a qudified oil and
gas company under reasonable terms or conditions sufficient to meet its financing needs. Next, the
prospective earning power of that company, together with the character and vaue of the security
pledged, must furnish reasonable assurance of repayment of the loan to be guaranteed in accordance
with itsterms. In addition, the loan to be guaranteed must bear interest at a rate determined by the
Board to be reasonable, taking into account the current average yield on outstanding obligations of the
United States with remaining periods of maturity comparable to the maturity of such loan. Further the
company must agree to an audit by the Generd Accounting Office, or its designee, and an independent
auditor acceptable to the Board, prior to the issuance of the Guarantee and annualy thereafter while
such guarantee is outstanding. In addition, audited financia statements are required to be submitted
with an goplication.

The Act established severd conditions gpplicable to each loan guarantee issued by the Board. Al
loans guaranteed under this Program must be paid in full not later than December 31, 2010. The
guarantee level may not exceed 85 percent of the amount of principa of the loan. The aggregate
amount of loans guaranteed and outstanding at any one time under this Program may not exceed $500
million, and the aggregate amount of loans guaranteed under this Program with respect to asingle
qudified oil and gas company may not exceed $10 million. A qudified oil and gas company receiving a
guarantee under this section will be required to pay afee in the amount of 0.5 percent of the principa of
the loan to the Department of the Treasury to cover the costs of the Program payable within one year
from the issuance of the guarantee. Findly, the terms and conditions of each guaranteed loan must
provide that the loan may not be amended, and that no provision of the loan documents or the
guarantee agreement can be waived, without the prior written consent of the Board.

In the Act, Congress gppropriated $122.5 million for the cost of the loans guaranteed. The Board will
congder gpplications and award guarantees under the Program in accordance with the appropriated
funding.

Public Mesting

To receive public input regarding operation of the Program, the Board held a public meeting on
September 22, 1999, at the Department of Commerce. The meeting conssted of parties presenting
ord satementsto staff of the Department of Commerce, the Federa Reserve Board, and the Securities
and Exchange Commission. Oral statements addressed issues and made suggestions regarding
implementation of the Program. Four parties, representing oil and gas companies, presented ora
testimony at the meeting. In addition to ord statements presented at the meeting, written comments
were submitted by interested parties. All comments were considered in promulgating these rules.

Decription of Regulation




The Board' s regulations are divided into three subparts. Subpart A sets out the purpose of the rules
and contains definitions of terms used in the other subparts. Subpart B contains rules regarding the
Board's organization, staffing, rules of procedure, and procedures for public access to the Board's
records. The Board will establish an officid saff conssting of an Executive Director, Genera Counsd,
and Secretary, with the respective responsibilities set out in Subpart B. The Board may delegate to its
officid gaff authority to take certain actions, subject to such terms and conditions as the Board deems
gopropriate. The Board may employ additiond staff or outside consultants as it deems necessary to
carry out its functions in accordance with the Act.

Subpart C sets out the digibility requirements for lenders and borrowers under the Program, generd
loan terms, fees, and redtrictions on assgnment and transfer of loans guaranteed under the Program. In
addition, Subpart C describes the process by which digible lenders can submit applications for loan
guarantees to the Board and the Board' s procedures for processing and evaluating the applicationsin
order to sdect the loans that will be granted guarantees. Finally, Subpart C sets out some of the
Lender’ s respongibilities in originating and administering a guaranteed loan and the events and
conditions that could cause the Board to terminate the guarantee in whole or in part.

The Act directs the Board to act on applications for loan guarantees as soon as possible. In addition,
the Board must implement the Program within the gppropriated funding provided by the Act and, thus,
must ensure thet it grants guarantees to the loans that it determines best meet the Program’ s eva uation
criteria. In view of these and other congderations, the Board has determined to create an application
“window” during which applicants must submit their |loan guarantee gpplications. The window will run
from the date these rules are published in the Federal Register until December 30, 1999.

Each gpplication package received by the Board during this window will be screened to confirm that it
meets dl of the Program’ s digibility requirements as st out in the applicable regulations and application
forms. Application packages that do not meet the Program’ s digibility requirements will not be
consdered for aloan guarantee. The Board will compare the ligible gpplications on a competitive
bas's and offer guarantees to those gpplications that it determines best meet the Program’ s evaluation
criteria. Asdiscussed in more detail in Subpart C, the Program’ s evauation criteriainclude the ability
of the Borrower to repay the loan according to its terms, the protection provided by the proposd to the
Government in the event of default (including sufficiency of collaterd, lien position, and percentage of
guarantee requested), and the adequacy of the Lender’ s loan underwriting andyss. Sincethe

acce erated schedule does not provide time for the Board to negotiate with individua applicants and the
Board' s sdlection process will be on a competitive basis, it isin each applicant’s best interest to
provide, a the outset, a thorough proposa that ranks as high as possible on each of the Program’s
evauation criteria. For example, gpplicants should request the lowest guarantee percentage practicable
for their proposds at the outset. 1n addition, applications giving the government a higher security
position on higher quality collatera will be given preference over those that provide alesser leve of
security. Failure to do so could reduce the likelihood that the application will be selected to receive a
guarantee.



Adminidraive Law Requirements

Executive Order 12866

Thisfind rule has been determined to be a“sgnificant regulatory action” under section 3(f) of
Executive Order 12866.

Adminidrative Procedure Act

Thisrule is exempt from the rulemaking requirements contained in 5 U.S.C. § 553 pursuant to authority
contained in 5 U.S.C. § 553(a)(2) asit involves a matter relating to loans. As such, prior notice and an
opportunity for public comment and a delay in effective date otherwise required under 5 U.S.C. § 553
areingpplicableto thisrule.

Paperwork Reduction Act

The Board will submit to the Office of Management and Budget, for clearance under the Paperwork
Reduction Act, a package containing the necessary forms and documentetion for participation in this
Program.

Regulatory Hexibility Act

Because thisrule is not subject to a requirement to provide prior notice and an opportunity for public
comment pursuant to 5 U.S.C. § 553, or any other law, the analytical requirements of the Regulatory
Flexibility Act, 5 U.S.C. 8§ 601 et seq., are ingpplicable.

Congressond Review Act

This rule has been determined to be amgor rule for purposes of the Congressona Review Act, 5
U.S.C. 8801 et seq. The Congressond Review Act requires that major rules have their effective
date delayed 60 days while Congress has the opportunity to review therule. While there are certain
exemptions to this delayed effective date requirement, the Board has determined



that none are applicable to thisrule.

|ntergovernmenta Review

No intergovernmental consultation with state and locdl officids is required because the rule is not
subject to the provisions of Executive Order 12372 or Executive Order 12875.

Nationa Environmental Policy Act

The Board determined that this Program does not congtitute a mgjor Federd action significantly
affecting the qudity of the human environment, and in accordance with the National Environmentd
Policy Act of 1969, 42 U.S.C. 8 4321 et seq., Public Law 91-190 (NEPA), an Environmenta Impact
Statement is not required. Loans sought to be guaranteed under the Program will be assessed
individualy to determine appropriate compliance with NEPA.

Unfunded Mandate Reform Act of 1995

Thisrule contains no Federd mandates, as that term is defined in the Unfunded Mandates Reform Act,
on State, local and triba governments or the private sector.

Executive Order 12612

This rule does not contain policies having federdlism implications requiring preparation of a Federdism
Assessment.

Executive Order 12630

This rule does not contain policies that have takings implications.

Programs Affected

Thereisno Catadog of Federal Domestic Assstance listing for the Emergency Oil and Gas Guaranteed
Loan Program

List of Subjectsin 13 CFR Chapter 5

Dated:

Jonathan Orszag
Acting Executive Director
Emergency Oil and Gas Guaranteed Loan Board



For the reasons set out in the preamble, 13 CFR Chapter 5 is added to read asfollows:
CHAPTER 5

PART 500 -- Emergency Oil and Gas Guaranteed Loan Board

Subpart A--Genera

500.1 Purpose.
500.2 Definitions.

Subpart B — Board Procedures

500.100 Purpose and Scope.
500.101 Compostion of the Board.
500.102 Authorities of the Board.
500.103 Offices.

500.104 Meetings and Actions of the Board.
500.105 Staff.

500.106 Ex Parte Communications.
500.107 Freedom of Information Act.
500.108 Redtrictions on Lobbying.

500.109 Government-wide Debarment and Suspension.
500.110 Amendments

Subpart C — Oil and Gas Guarantee Loans

500.200 Eligible Borrower.

500.201 Eligible Lender.

500.202 Loan Amount.

500.203 Guarantee Percentage.
500.204 Loan Terms.

500.205 Application Process.
500.206 Environmenta Requirements.
500.207 Application Evaduation.
500.208 | ssuance of the Guarantee.
500.209 Funding for the Program.
500.210 Assgnment or Transfer of Loans.
500.211 Lender Respongihilities,

500.212 Liquidetion.



500.213 Termination of Guarantee.
500.214 OMB Control Number.

Authority: Public Law 106-51

Subpart A - Genera
Sec. 500.1 Purpose.

This part isissued by the Emergency Oil and Gas Guaranteed Loan Board pursuant to section 552 of
title 5 of the United States Code and the Emergency Oil and Gas Guaranteed Loan Act, Chapter 2
Pub. L. No. 106-51. This part contains rules for making and servicing loans to quaified oil and gas
guaranteed by the Board.

Sec. 500.2 Definitions

(& Act meansthe Emergency Oil and Gas Guaranteed Loan Program Act, Chapter 2 of Public Law
No. 106-51.

(b) Administer, administering and administration, mean the Lender’s actions in making, disbursing,
servicing (including, but not limited to care, preservation and maintenance of collaterd), collecting and
liquidating aloan and security.

(¢) Applicant meansthe private banking or investment indtitution gpplying for aloan guarantee under
this part.

(d) Board meansthe Emergency Oil and Gas Guaranteed Loan Board.

() Borrower meansaQudified Oil and Gas Company which could recelve aloan guaranteed by the
Board under this Program.

() Guarantee means the written agreement between the Board and the Lender, and approved by the
Borrower, pursuant to which the Board guarantees repayment of a specified percentage of the principal
of the loan, including the Specia Terms and Conditions, the Generd Terms and Conditions, and all
exhibits thereto.

(9) Lender means aprivate banking or investment ingtitution that is eligible pursuant to Sec. 500.201.
(h) Loan Documents mean the loan agreement and dl other instruments, and al documentation
between the Lender and the Borrower evidencing the making, disbursing, securing, collecting, or
otherwise adminigtering of the loan.

() Program meansthe Emergency Oil and Gas Guaranteed Loan Program established by the Act.

() Security meansal property, rea or persond, required by the provisions of the Guarantee or by the
Loan Documents to secure repayment of any indebtedness of the Borrower under the Loan Documents
or Guarantee.

(K) Qualified Oil and Gas Company means any company that: (A) is (i) an independent oil and gas
company (within the meaning of section 57(a)(2)(B)(i) of the Internad Revenue Code of 1986) or; (ii) a
small business concern under section 3 of the Small Business Act, 15 U.S.C. 632, (or a company



based in Alaska, including an Alaska Native Corporation crested pursuant to the Alaska Native Claims
Settlement Act, 43 U.S.C. 1601 ef seq.) that isan ail field service company whose main businessis
providing tools, products, personnel, and technica solutions on a contractua basisto exploration and
production operators that drill, complete wells, and produce, transport, refine, and sell hydrocarbons
and their byproducts as the main commercid business of the concern or company; and (B) has
experienced layoffs, production losses, or financia 1osses since January 1997.

Subpart B — Board Procedures
Sec. 500.100 Purpose and scope.

This subpart describes the Board' s authorities and organizationd structure, the means and rules by
which the Board takes actions, and procedures for public access to Board records

Sec. 500.101 Composition of the Board.

The Board conssts of the Chairman of the Board of Governors of the Federa Reserve System, who
acts as Chairman of the Board, the Chairman of the Securities and Exchange Commission, and the
Secretary of Commerce.

Sec. 500.102  Authority of the Board.

Pursuant to the provisions of the Act, the Board is authorized to guarantee |oans provided to Qualified
Oil and Gas companies by private banking and investment indtitutions in accordance with the
procedures, rules, and regulations established by the Board, to make the determinations authorized by
the Act, and to take such other actions as necessary to carry out its functions in accordance with the
Act.

Sec. 500.103 Offices.
The principa offices of the Board arein the U.S. Department of Commerce, Washington, D.C. 20230.
Sec. 500.104 Mestings and actions of the Board.

(&) Place and Frequency. The Board mests, on the call of the Chairman, in order to consider matters
requiring action by the Board. Time and place for any such meeting shall be determined by the
members of the Board.

(b) Quorum and Voting. Two voting members of the Board congtitute a quorum for the transaction of
business. All decisons and determinations of the Board shall be made by amgority vote of the voting
members. All votes on determinations of the Board required by the Act shall be recorded in the
minutes. A Board member may request that any vote be recorded according to individua Board
members.



(c) Agenda of Meetings. To the extent practicable, an agendafor each meeting shall be distributed to
members of the Board at least two days in advance of the date of the meeting, together with copies of
materias rdevant to the agendaitems.

(d) Minutes. The Secretary of the Board shdl keep minutes of each Board meeting and of action
taken without a meeting, a draft of which is to be distributed to each member of the Board as soon as
practicable after each meeting or action. To the extent practicable, the minutes of a Board meeting shall
be corrected and approved at the next meeting of the Board.

(€) Use of Conference Call Communications Equipment. Any member may participate in a meeting
of the Board through the use of conference cdl, telephone or smilar communications equipment, by
means of which al persons participating in the meeting can smultaneoudy speek to and hear each
other. Any member so participating in ameeting shall be deemed present for dl purposes. Actions
taken by the Board a meetings conducted through the use of such equipment, including the votes of
each member, shdl be recorded in the usud manner in the minutes of the meetings of the Board.

(f) Actions Between Meetings. \When, in the judgment of the Chairman, circumstances occur making it
desrable for the Board to consder action when it is not feasible to call a meeting, the rlevant
information and recommendations for action may be transmitted to the members by the Secretary of the
Board and the voting members may communicate their votes to the Chairman in writing (including an
action sgned in counterpart by each Board member), ectronicaly, or ordly (including telephone
communication). Any action taken under this paragraph has the same effect as an action taken at a
meeting. Any such action shdl be recorded in the minutes.

(9) Delegations of Authority. The Board may delegate authority, subject to such terms and conditions
as the Board deems appropriate, to the Executive Director, the General Counsdl, or the Secretary of
the Board, to take certain actions not required by the Act to be taken by the Board. All delegations
shdl be made pursuant to resolutions of the Board and recorded in writing, whether in the minutes of a
meeting or otherwise. Any action taken pursuant to delegated authority has the effect of an action
taken by the Board.

Sec. 500.105 Stff.

(&) Executive Director. The Executive Director of the Board advises and asssts the Board in carrying
out its responghilities under the Act, provides generd direction with respect to the adminigtration of the
Board' s actions, directs the activities of the gaff, and performs such other duties as the Board may
require.

(b) General Counsel. The General Counsel of the Board provides lega advice reaing to the
respongbilities of the Board and performs such other duties as the Board may require.

(©) Secretary of the Board. The Secretary of the Board sends notice of al meetings, prepares minutes
of al meetings, maintains acomplete record of al votes and actions taken by the Board, has custody of
al records of the Board and performs such other duties as the Board may require.

Sec. 500.106 EX parte communications.



Ord or written communication, not on the public record, between the Board, or any member of the
Board, and any party or parties interested in any matter pending before the Board concerning the
substance of that matter is prohibited. This section also gpplies to the Board' s staff and employees of
the congtituent agencies who are or reasonably may be expected to be involved in the decisona
process of the matter pending before the Board.

Sec. 500.107 Freedom of Information Act.

(&) Definitions. All terms used in this section which are defined in 5 U.S.C. 8§ 551 or 5 U.S.C.
§ 552 shdl have the same meaning herein. In addition the following definitions gpply to this section:

(1) FOIA, as used in this subsection, means the * Freedom of Information Act,” as amended, 5
U.S.C. §552.

(2) Commercial use request means aregquest from or on behdf of one who seeksinformation
for ause or purpose that furthers the commercid, trade, or profit interests of the requester or the
person on whose behaf the request is made.

(3) Direct costs mean those expenditures that the Board actudly incursin searching for,
reviewing, and duplicating documents in response to a request made under subsection (C) of this
section. Direct cogts include, for example, the labor costs of the employee performing the work (the
basic rate of pay for the employee, plus 16 percent of that rate to cover benefits). Not included in
direct costs are overhead expenses such as the cogts of space and hegting or lighting of the facility in
which the records are kept.

(4) Duplication means the process of making a copy of a document in response to a request
for disclosure of records or for ingpection of origind records that contain exempt materia or that
otherwise cannot be inspected directly. Among others, such copies may take the form of paper,
microfilm, audiovisua materias, or machine-readable documentation (e.g., magnetic tape or disk).

(5) Educational institution means a preschool, a public or private eementary or secondary
school, or an ingtitution of undergraduate higher educetion, graduate higher education, professiona
education, or an ingtitution of vocational education that operates a program of scholarly research.

(6) Noncommercial scientific institution refersto an inditution thet is not operated on a
"commercid" bads (asthat term is used in this section) and which is operated soldly for the purpose of
conducting scientific research, the results of which are not intended to promote any particular product
or indudry.

(7) News means information about current events or that would be of current interest to the
public. Examples of news media entities include, but are not limited to, televison or radio stations
broadcasting to the public at large, and publishers of newspapers and other periodicas (but only in
those instances when they can qudify as disseminators of "news') who make thar products available
for purchase or subscription by the genera public. "Fredance’ journdists may be regarded as working
for anews organization if they can demondtrate a solid basis for expecting publication through that
organization, even though not actualy employed by it.

(8) Representative of the news media means any person actively gathering news for an entity
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that is organized and operated to publish or broadcast news to the generd public.

(9) Review meansthe process of examining documents, located in response to arequest for
access, to determine whether any portion of a document is exempt information. 1t includes doing al
that is necessary to excise the documents and otherwise to prepare them for release. Review does not
include time spent resolving generd legd or policy issues regarding the gpplication of exemptions.

(20) Search meansthe process of looking for materid that is responsive to a request, including
page-by-page or line-by-line identification within documents. Searches may be done manudly or by
computer.

(b) Records available for public inspection and copying.

(1) Types of records made available. Theinformation in this section isfurnished for the
guidance of the public and in compliance with the requirements of the Freedom of Information Act, as
amended (5 U.S.C. 552)(FOIA). This section sets forth the procedures the Board follows to make
publicly availadle the materids specified in 5 U.S.C. 552(a)(2). These materids shal be made available
for ingpection and copying at the Board's Freedom of Information Office pursuant to 5 U.S.C.
552(a)(2). Information routinely provided to the public as part of aregular Board activity (for example,
press releases) may be provided to the public without following this section.

(2) Reading room procedures. Information avallable under this section is available for
ingpection and copying, from 9:00 am. to 5:00 p.m. weekdays, at the Freedom of Information Office
of the Board, Oil and Gas Guarantee Loan Board, U.S. Department of Commerce, Washington, D.C.
20230.

(3) Electronic records. Information available under this section that was created on or after
November 1, 1996, shall aso be available on the Board's website, found at www.doc.gov.

(© Records available to the public on request.

(1) Types of records made available. All records of the Board that are not available under
subsection (b) of this section shdl be made available upon request, pursuant to the proceduresin this
section and the exceptions set forth in the FOIA. The Board's policy is to make discretionary
disclosures of records or information exempt from disclosure under the FOIA whenever disclosure
would not foreseeably harm an interest protected by a FOIA exemption, but this policy does not creste
any right enforceable in court.

(2) Procedures for requesting records. A request for records shall reasonably describe the
recordsin away that enables the Board's staff to identify and produce the records with reasonable
effort and without unduly burdening or significantly interfering with any of the Board's operations. The
request shall be submitted in writing to the Secretary of the Board, Oil and Gas Guarantee Loan Board,
U.S. Department of Commerce, Washington, D.C. 20230; or sent by facsmile to the Secretary of the
Board, (202) 482-6151. Therequest shal be clearly marked FREEDOM OF INFORMATION
ACT REQUEST.

(3) Contents of request. The request shdl contain the following information:

() The name and address of the requester, and the telephone number at which the requester

can be reached during norma business hours,

(i) Whether the requested information is intended for commercia use, or whether the requester

represents an educationa or noncommercid scientific inditution, or news media;
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(i) A statement agreeing to pay the gpplicable fees, or a tatement identifying any fee limitation

desired, or arequest for awaiver or reduction of fees that satisfies subsection (f) of this section.
(d) Processing requests.

(2) Priority of responses. The date of receipt for any request, including one that is addressed
incorrectly or that is referred to the Board by another agency, is the date the Secretary of the Board
actualy receivesthe request. The Secretary of the Board shall normaly process requests in the order
they arereceived. However, in the Secretary of the Board's discretion, the Board may use two or
more processing tracks by distinguishing between smple and more complex requests based on the
number of pages involved, or some other measure of the amount of work and/or time needed to
process the request, and whether the request qudifies for expedited processing as described in
paragraph (d)(2), below. When using multitrack processing, the Secretary of the Board may provide
requestersin the dower track(s) with an opportunity to limit the scope of their requestsin order to
qualify for faster processng. The Secretary of the Board shadl contact the requester by telephone or by
|letter, whichever is mogt efficient in each case.

(2) Expedited processing. (i) A person may request expedited access to records by
submitting a statement, certified to be true and correct to the best of that person's knowledge and belief,
that demonstrates a compelling need for the records, as defined in 5 U.S.C. 552(a)(6)(E) (V).

(i) The Secretary of the Board shdl notify arequester of the determination whether to grant or

deny arequest for expedited processing within ten working days of receipt of the request. If

the Secretary of the Board grants the request for expedited processing, the Board shall process
the request for access to information as soon as practicable. If the Secretary of the Board
denies arequest for expedited processing, the requester may file an apped pursuant to the
procedures set forth in subsection (€) of this section, and the Board shall respond to the appedl
within twenty days after the appeal was received by the Board.

(3) Time limits. Thetime for response to requests shdl be 20 working days, except:

(1) In the case of expedited treatment under subsection (2) of this subsection;

(i1) Where the running of such time is suspended for payment of fees pursuant to subsection

()@ (i);

(iif) Where the estimated charge is less than $250, and the requester does not guarantee

payment pursuant to subsection (f)(2)(i); or

(iv) Inunusud circumstances, as defined in 5 U.S.C. 552(a)(6)(B)(iii), the time limit may be

extended for a period of time not to exceed 10 working days as provided by written notice to

the requester, setting forth the reasons for the extension and the date on which a determination
is expected to be dispatched; or such aternative time period as mutualy agreed to by the

Secretary of the Board and the requester when the Secretary of the Board notifies the

requester that the request cannot be processed in the specified time limit.

(4) Response to request. Inresponseto arequest that satisfies subsection (c) of this section,
an appropriate search shal be conducted of records in the custody and control of the Board on the
date of receipt of the request, and areview made of any responsive information located. The Secretary
of the Board shdl natify the requester of:

() The Secretary of the Board's determination of the request and the reasons therefor;
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(i) The information withheld, and the basis for withholding; and

(i) Theright to gpped any denid or partid denia, pursuant to subsection (€) of this section.

(5) Referral to another agency. To the extent arequest covers documents that were crested
by, obtained from, classified by, or isin the primary interest of another agency, the Secretary of the
Board may refer the request to that agency for adirect response by that agency and inform the
requester promptly of the referral. The Secretary of the Board shal consult with another Federa
agency before responding to a requester if the Board receives arequest for arecord in which (1)
another Federd agency subject to the FOIA has a significant interest, but not the primary interest; or
(2) another Federd agency not subject to the FOIA has the primary interest or asignificant interest.
Ordinarily, the agency that originated a record will be presumed to have the primary interest in it

(6) Providing responsive records. (i) A copy of records or portions of records responsve to
the request shdl be sent to the requester by regular U.S. mail to the address indicated in the request,
unless the requester eects to take delivery of the documents at the Board's Freedom of Information
Office or makes other acceptable arrangements, or the Secretary of the Board deemsiit appropriate to
send the documents by another means. The Secretary of the Board shal provide a copy of the record
in any form or format requested if the record is readily reproducible in that form or format, but the
Secretary of the Board need not provide more than one copy of any record to arequester.

(i) The Secretary of the Board shall provide any reasonably segregable portion of arecord

that is respongive to the request after deleting those portions that are exempt under the FOIA or

this section.

(iif) Except where disclosure is expresdy prohibited by statute, regulation, or order, the

Secretary of the Board may authorize the release of records that are exempt from mandatory

disclosure whenever the Board or designated Board members determine that there would be no

foreseedble harm in such disclosure.

(iv) TheBoard isnot required in response to the request to creste records or otherwise to

prepare new records.

(7) Prohibition against disclosure. Except as provided in this part, no officer, employee, or
agent of the Board shal disclose or permit the disclosure of any unpublished information of the Board to
any person (other than Board officers, employees, or agents properly entitled to such information for
the performance of officiad duties), unless required by law.

(e Appeals.

(1) Any person denied access to Board records requested under subsection () of this section,
denied expedited processing under subsection (d) of this section, or denied awaiver of fees under
subsection (f) of this section may file awritten apped within 30 caendar days after the date of such
denid with the Board. The written gpped shal prominently diplay the phrase FREEDOM OF
INFORMATION ACT APPEAL on thefirst page, and shdl be addressed to the General Counsdl of
the Board, Oil and Gas Guaranteed Loan Board, U.S. Department of Commerce, Washington, D.C.
20230; or sent by facamile to the General Counsdl of the Board. The appeal shall include a copy of the
origina request, the initid denid, if any, and a statement of the reasons why the requested records
should be made available and why the initid denid wasin error.

(2) The Generd Counsd of the Board shdl make a determination regarding any gpped within
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20 working days of actud receipt of the gpped, and the determination letter shdl notify the appealing
party of the right to seek judicia review in event of denid.
@ Fee schedules; waiver of fees.

(1) Fee schedule. Thefees applicableto arequest for records pursuant to subsection (c) of
this section are set forth in the uniform fee schedule at the end of this subsection.

(1) Search. (A) Search fees shall be charged for dl requests--other than requests made by
educationd indtitutions, noncommercid scientific inditutions, or representatives of the news
media--subject to the limitations of subsection (f)(1)(iv). The Secretary of the Board shall charge for
time spent searching even if no respongve record islocated or if the Secretary of the Board withholds
the record(s) located as entirely exempt from disclosure. Search fees shal be the direct costs of
conducting the search by the involved employees.

(B) For computer searches of records, requesters will be charged the direct costs of conducting
the search, dthough certain requesters (as provided in subsection (f)(3))will be charged no search fee
and certain other requesters (as provided in subsection (f)(3)) are entitled to the cost equivaent of two
hours of manua search time without charge. These direct costs include the codts, attributable to the
search, of operating a central processing unit and operator/programmer salary.

(i) Duplication. Duplication feeswill be charged to dl requesters, subject to the limitations of
subsection (f)(1)(iv). For a paper photocopy of arecord (no more than one copy of which need be
supplied), the fee shdl be 15 cents per page. For copies produced by computer, such as tapes or
printouts, the Secretary of the Board shal charge the direct cogts, including operator time, of producing
the copy. For other forms of duplication, the Secretary of the Board will charge the direct cogts of that
duplication.

(i) Review. Review fees shdl be charged to requesters who make a commercia use request.
Review fees shdl be charged only for theinitid record review--the review done when the Secretary of
the Board determines whether an exemption appliesto a particular record at the initid request level. No
charge will be made for review a the administrative apped leve for an exemption aready gpplied.
However, records withheld under an exemption that is subsequently determined not to apply may be
reviewed again to determine whether any other exemption not previoudy considered gpplies, and the
costs of that review are chargeable. Review fees shdl be the direct costs of conducting the review by
the involved employees.

(iv) Limitations on charging fees. (A) No search fee will be charged for requests by
educationd indtitutions, noncommercia scientific inditutions, or representatives of the news media

(B) No search fee or review fee will be charged for a quarter-hour period unless more than
half of that period is required for search or review.

(C) Whenever atotd fee caculated under this subsection is $25 or less for any request, no fee
will be charged.

(D) For requesters other than those seeking records for acommercid use, no fee will be
charged unless the cost of search in excess of two hours plus the cost of duplication in excess of
100 pages totals more than $25.

(2) Payment procedures. All persons requesting records pursuant to subsection (c) of this
section shal pay the applicable fees before the Secretary of the Board sends copies of the requested
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records, unless afee waiver has been granted pursuant to subsection (6) of this subsection. Requesters
must pay fees by check or money order made payable to the Treasury of the United States.

(i) Advance notification of fees. If the estimated charges are likely to exceed $25, the

Secretary of the Board shal notify the requester of the estimated amount, unless the requester

has indicated awillingness to pay fees as high as those anticipated. Upon receipt of such

notice, the requester may confer with the Secretary of the Board to reformulate the request to
lower the costs. The processing of the request shal be suspended until the requester provides
the Secretary of the Board with awritten guarantee that payment will be made upon completion
of the processing.

(i) Advance payment. The Secretary of the Board shdl require advance payment of any fee

estimated to exceed $250. The Secretary of the Board shal aso require full payment in

advance where arequester has previoudy faled to pay afeein atimely fashion. If an advance
payment of an estimated fee exceeds the actud totd fee by $1 or more, the difference shal be

refunded to the requester. The time period for responding to requests under subsection (d)(4)

of this section, and the processing of the request shdl be suspended until the Secretary of the

Board receives the required payment.

(i) Late charges. The Secretary of the Board may assess interest charges when fee payment

is not made within 30 days of the date on which the billing was sent. Assessment of such

interest will commence on the 31% day following the day on which the billing was sent. Interest

is at the rate prescribed in 31 U.S.C. 3717.

(3) Categories of uses. The fees assessed depend upon the fee category. In determining
which category is gppropriate, the Secretary of the Board shall look to the identity of the requester and
the intended use st forth in the request for records. Where arequester's description of the useis
insufficient to make a determination, the Secretary of the Board may seek additiond clarification before
categorizing the request.

() Commercial use requester. Thefeesfor search, duplication, and review apply when

records are requested for commercia use.

(i) Educational, non-commercial scientific institutions, or representatives of the news

media requesters. Thefeesfor duplication apply when records are not sought for commercia

use, and the requester is arepresentative of the news media or an educationd or
noncommercid scientific ingtitution, whose purpose is scholarly or scientific research. Thefirst

100 pages of duplication, however, will be provided free,

(i) A/l other requesters. For al other requests, the fees for search and duplication apply. The

firgt two hours of search time and the first 100 pages of duplication, however, will be provided

free.

(4) Nonproductive search. Feesfor search may be charged even if no responsive documents
arefound. Feesfor search and review may be charged even if the request is denied.

(5) Aggregated requests. A requester may not file multiple requests at the same time, soldy in
order to avoid payment of fees. If the Secretary of the Board reasonably believes that arequester is
separating arequest into a series of requests for the purpose of evading the assessment of fees or that
severd requesters gppear to be acting together to submit multiple requests solely in order to avoid
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payment of fees, the Secretary of the Board may aggregate such requests and charge accordingly. Itis
considered reasonable for the Secretary of the Board to presume that multiple requests by one
requester on the same topic made within a 30-day period have been made to avoid fees.

(6) Waiver or reduction of fees. A request for awaiver or reduction of the fees, and the
judtification for the waiver, shdl be included with the request for records to which it pertains. If a
walver is requested and the requester has not indicated in writing an agreement to pay the applicable
feesif the waiver request is denied, the time for response to the request for documents, as set forth in
under subsection (4)(d) of this section, shdl not begin until a determination has been made on the
request for awaiver or reduction of fees.

(i) Standards for determining waiver or reduction. The Secretary of the Board may grant a

waiver or reduction of feeswhereit is determined both that disclosure of the information isin

the public interest because it is likely to contribute sgnificantly to public understanding of the
operation or activities of the government, and that the disclosure of information is not primarily
in the commercid interest of the requester. In making this determination, the following factors
shdl be considered:

(A) Whether the subject of the records concerns the operations or activities of the government;

(B) Whether disclosure of the information is likely to contribute sgnificantly to public
understanding of government operaions or activities,

(C) Whether the requester has the intention and ability to disseminate the information to the
public;

(D) Whether the information is dready in the public domain;

(E) Whether the requester has acommercid interest that would be furthered by the disclosure;
and, if so,

(F) Whether the magnitude of the identified commercid interest of the requester is sufficiently
large, in comparison with the public interest in disclosure, that disclosure is primarily in the commercia
interest of the requedter.

(i) Contents of request for waiver. A request for awaiver or reduction of fees shdl include a

clear satement of how the request satisfies the criteria set forth in (f)(6)(i) above.

(i) Burden of proof. The burden shall be on the requester to present evidence or information

in support of arequest for awaiver or reduction of fees.

(V) Determination by Secretary of the Board. The Secretary of the Board shal make a

determination on the request for awaiver or reduction of fees and shdl notify the requester

accordingly. A denid may be appedled to the Board in accordance with subsection (€) of this
section.

(7) Uniform fee schedule.

Service Rate
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(1) Manual search ......cccccvvveieneneerenene Actud sdary rate of employee involved, plus

16 percent of sdlary rate.
(i) Computerized search .........ccccvevrereenene. Actud direct cost, including operator time.
(ii1) Duplicetion of records:
(A) Paper copy reproduction $.15 per page

(B) Other reproduction (e.g., computer disk or | Actud direct cost, including operator time.
printout, microfilm, microfiche, or microform).
(iv) Review of records (includes preparation
for release, i.e. excisng). Actud sdary rate of employee conducting
review, plus 16 percent of saary rate.

(0) Request for confidential treatment of business information.

(1) Submission of request. Any submitter of information to the Board who desires confidentia
treatment of business information pursuant to 5 U.S.C. 552(b)(4) shall file arequest for confidentia
trestment with the Board at the time the information is submitted or a reasonable time after submission.

(2) Form of request. Each request for confidentid treatment of busnessinformation shal Sate
in reasonable detail the facts supporting the commercid or financid nature of the business information
and the legd judtification under which the business information should be protected. Conclusory
satements that release of the information would cause competitive harm generdly will not be
consdered sufficient to justify confidentia trestment.

(3) Designation and separation of confidential material. All information conddered
confidentia by a submitter shdl be clearly desgnated “PROPRIETARY” or “BUSINESS
CONFIDENTIAL” in the submisson and separated from information for which confidentia trestment
is not requested. Failure to segregate confidentid commercid or financid  information from other
materia may result in release of the nonsegregated materid to the public without notice to the submitter.
(h) Request for access to confidential commercial or financial information.

() Request for confidential commercial or financial information. A request by a submitter
for confidentid trestment of any busness information shal be consdered in connection with a request
for access to that information.

(2) Notice to the submitter. (i) The Secretary of the Board shdl notify a submitter who
requested confidentia treatment of information pursuant to 5 U.S.C. 552(b)(4), of the request for
access.

(i) Absent arequest for confidential trestment, the Secretary of the Board may notify a
submitter of arequest for access to submitter’ s business information if the Secretary of the
Board reasonably believes that disclosure of the information may cause substantial competitive
harm to the submitter.

(iif) The notice given to the submitter by mail, return receipt requested, shal be given as soon
as practicable after receipt of the request for access, and shall describe the request and provide
the submitter seven working days from the date of notice, to submit written objectionsto
disclosure of theinformation. Such statement shdl specify dl grounds for withholding any of the
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information and shal demongrate why the information which is consdered to be commercid or

financid information, and that the informetion is atrade secret, is privileged or confidentia, or

that its disclosure islikely to cause subgtantial competitive harm to the submitter. If the
submitter fails to respond to the notice within the time specified, the submitter will be considered
to have no objection to the release of the information. Information a submitter provides under
this paragraph may itsalf be subject to disclosure under the FOIA.

(3) Exceptions to notice to submitter. Notice to the submitter need not be given if:

(i) The Secretary of the Board determines that the request for access should be denied;

(i) The requested information lawfully has been made available to the public;

(iii) Disclosure of the information is required by law (other than 5 U.S.C. 552); or

(iv) The submitter's claim of confidentidity under 5 U.S.C. 552(b)(4) appears obvioudy

frivolous or has aready been denied by the Secretary of the Board, except thet in this last

instance the Secretary of the Board shdl give the submitter written notice of the determination
to disclose the information at least seven working days prior to disclosure.

(4) Notice to requester. At the same time the Secretary of the Board notifies the submitter,
the Secretary of the Board dso shdl notify the requester that the request is subject to the provisions of
this section.

(5) Determination by Secretary of the Board. The Secretary of the Board's determination
whether or not to disclose any information for which confidentia treatment has been requested pursuant
to this section shall be communicated to the submitter and the requester immediately. If the Secretary
of the Board determines to disclose the business information over the objection of a submitter, the
Secretary of the Board shdl give the submitter written notice viamail, return receipt requested, or
gmilar means, which shdl include:

(i) A statement of reason(s) why the submitter's objections to disclosure were not sustained;

(i) A description of the business information to be disclosed; and

(ii1) A statement that the component intends to disclose the information seven working days

from the date the submitter receives the notice.

(6) Notice of lawsuit. The Secretary of the Board shall promptly notify any submitter of
information covered by this section of the filing of any suit againgt the Board to compd disclosure of
such information, and shal promptly notify arequester of any suit filed againgt the Board to enjoin the
disclosure of requested documents.

Sec. 500.108 Redtrictions on Lobbying.

@ No funds received through aloan guaranteed under this Program may be expended by the
recipient of a Federal contract, grant, loan, loan Guarantee, or cooperative agreement to pay any
person for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with any of the following covered Federd actions: the awarding of any Federd contract, the making of
any Federd grant, the making of any Federd loan or |loan Guarantee, the entering into of any
cooperative agreement, and the extension, continuation, renewa, amendment, or modification of any
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Federd contract, grant, loan, loan Guarantee, or cooperative agreement.
(b) Each person who requests or receives from an agency acommitment providing for the
United States to insure or guarantee aloan shdl file with that agency a satement, set forth in the
gpplication form, whether that person has made or has agreed to make any payment to influence or
attempt to influence an officer or employee of any agency, aMember of Congress, an officer or
employee of Congress, or an employee of aMember of Congress in connection with that loan
insurance or Guarantee.
(© Each person who requests or receives from an agency acommitment providing for the
United States to insure or guarantee aloan shall file with that agency a Standard Form-LLL if
that person has made or has agreed to make any payment to influence or attempt to influence an
officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an
employee of aMember of Congressin connection with that |oan insurance or Guarantee.
(d) Each person shdl file a certification, contained in the goplication form, and a disclosure
form (Standard Form-LLL), if required, with each submission that initiates agency consderation of such
person for: (1) Award of a Federa contract, grant, or cooperative agreement exceeding $100,000; or
(2) An award of a Federd loan or a commitment providing for the United States to insure or guarantee
aloan exceeding $150,000.
(e Each person shdl file a certification, and a disclosure form, if required, upon receipt by
such person of: (1) A Federa contract, grant, or cooperative agreement exceeding $100,000; or
(2) A Federd loan or acommitment providing for the United States to insure or Guarantee aloan
exceeding $150,000,unless such person previoudy filed a certification, and a disclosure form, if
required, under paragraph (c) of this section.
) Each person shdll file adisclosure form at the end of each caendar quarter in which there
occurs any event that requires disclosure or that materidly affects the accuracy of the information
contained in any disclosure form previoudy filed by such person under paragraphs (d) or (€) of
this section. An event that materidly affects the accuracy of the information reported includes: (1) A

cumulative increase of $25,000 or more in the amount paid or expected to be
paid for influencing or atempting to influence a covered Federa action; or

(2) A changein the person(s) or individud(s) influencing or atempting to influence a covered
Federa action; or

(3) A change in the officer(s), employeg(s), or Member(s) contacted to influence or attempt to

influence a covered Federa action.

Sec. 500.109 Government-wide Debarment and Suspension (nonprocurement)

@ Executive Order (E.O.) 12549 provides that, to the extent permitted by law, Executive
departments and agencies shdl participate in a governmentwide system for nonprocurement
debarment and suspension. A person who is debarred or suspended shall be excluded from
Federd financia and nonfinancid assstance and benefits under Federd programs and activities.
Debarment or suspension of a participant in a program by one agency shall have governmentwide
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effect. The Board shdl review the List of Debarred entities prior to making fina loan Guarantee
decisons. Suspension or debarment may be abasis for denying aloan Guarantee.

(b) These regulations gpply to dl persons who have participated, are currently participating
or may reasonably be expected to participate in transactions under Federal nonprocurement
programs. For purposes of these regulations such transactions will be referred to as “covered
transactions’.

(1) Covered transaction. For purposes of these regulations, a covered transactionisa
primary covered transaction or alower tier covered transaction. Covered transactions at any tier
need not involve the transfer of Federd funds.

(i) Primary covered transaction. Except as noted in paragraph (b)(2) of this section, a
primary covered transaction is any nonprocurement transaction between an agency and
aperson, regardless of type, including: grants, cooperative agreements, scholarships,
fellowships, contracts of assstance, loans, loan Guarantees, subsidies, insurance,
payments for specified use, donation agreements and any other nonprocurement
transactions between a Federa agency and a person.

(i) Lower tier covered transaction. A lower tier covered transaction is. (A) Any
transaction between a participant and a person other than a procurement contract for
goods or services, regardless of type, under a primary covered transaction. (B) Any
procurement contract for goods or services between a participant and a person,
regardless of type, expected to equal or exceed the Federd procurement small
purchase threshold fixed at 10 U.S.C. 2304(g) and 41 U.S.C. 253(g) (currently
$100,000) under a primary covered transaction. (C) Any procurement contract for
goods or services between a participant and a person under a covered transaction,
regardless of amount, under which that person will have acritica influence on or
substantive control over that covered transaction. Such persons may include loan
officers or chief executive officers acting as principd investigators and providers of
federally-required audit services.

(2) Exceptions. The following transactions are not covered:

(i) Statutory entitlements or mandatory awards (but not subtier awards thereunder
which are not themselves mandatory), including deposited funds insured by the Federd
Government;

(ii) Direct awards to foreign governments or public internationa organizations, or
transactions with foreign governments or foreign governmentd entities, public
internationa organizations, foreign government owned (in whole or in part) or
controlled entities, entities congsting wholly or partidly of foreign governments or
foreign governmentd entities;

(iii) Bendfitsto an individua as a persona entitlement without regard to the individud's
present responsibility (but benefits received in an individud's business capacity are not
excepted);

(iv) Federd employment;

(V) Transactions pursuant to nationa or agency-recognized emergencies or disagters,
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(Vi) Incidentd benefits derived from ordinary governmenta operations; and
(vii) Other transactions where the application of these regulations would be prohibited
by law.

(3) Board covered transactions. These regulations apply to the Board's loan Guarantees,
subcontracts and transactions at any tier that are charges as direct or indirect costs, regardless of
type.

(© Primary covered transactions. Except to the extent prohibited by law, persons who are
debarred or suspended shal be excluded from primary covered transactions as either participants
or principas throughout the Executive Branch of the Federa Government for the period

of their debarment, suspension, or the period they are proposed for debarment under 48 CFR part
9, subpart 9.4. Accordingly, no agency shal enter into primary covered transactions with such
excluded persons during such period, except as permitted pursuant to Sec. 500.109(1).

(d)  Lower tier covered transactions. Except to the extent prohibited by law, persons who have
been proposed for debarment under 48 CFR part 9, subpart 9.4, debarred or suspended shall be
excluded from participating as either participants or principalsin dl lower tier covered

transactions (see Sec. 500.109(b)(2)(ii)) for the period of their exclusion.

(e Exceptions. Debarment or suspension does not affect a person's digibility for--

(1) Statutory entitlements or mandatory awards (but not subtier awards thereunder which
are not themselves mandatory), including deposited funds insured by the Federd Government;

(2) Direct awards to foreign governments or public internationa organizations, or
transactions with foreign governments or foreign governmenta entities, public internationd
organizations, foreign government owned (in whole or in part) or controlled entities, and entities
conssting wholly or partidly of foreign governments or foreign governmenta entities,

(3) Benefitsto an individua as a persond entitlement without regard to the individud's
present responsibility (but benefits received in an individud's business capacity are not excepted);

(4) Federd employment;

(5) Transactions pursuant to national or agency-recognized
emergencies or disasters,

(6) Incidentd benefits derived from ordinary governmenta operations, and

(7) Other transactions where the gpplication of these regulations would be prohibited by
law.
® Persons who are indligible are excluded in accordance with the applicable statutory,
executive order, or regulatory authority.

9 Persons who accept voluntary exclusons under are excluded in accordance with the terms
of their settlements. The Board shdl, and participants may, contact the origind action

agency to ascertain the extent of the exclusion.

(h) The Board may grant an exception permitting a debarred, suspended, or voluntarily
excluded person, or a person proposed for debarment under 48 CFR part 9, subpart 9.4, to
participate in a particular covered transaction upon awritten determination by the

agency head or an authorized designee stating the reason(s) for deviating from the Presidentia
policy established by Executive Order 12549. However, in accordance with the
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Presdent's stated intention in the Executive Order, exceptions shdl be granted
only infrequently. Exceptions shdl be reported in accordance with the Executive Order.
) Notwithstanding the debarment, suspension, proposed debarment under 48 CFR part 9,
subpart 9.4, determination of ingligibility, or voluntary exclusion of any person by an agency,
agencies and participants may continue covered transactions in existence a thetime
the person was debarred, suspended, proposed for debarment under 48 CFR part 9, subpart 9.4,
declared indligible, or voluntarily excluded. A decison asto the type of termination action, if any, to be
taken should be made only after thorough review to ensure the propriety of the
proposed action.
()] Agencies and participants shall not renew or extend covered transactions (other than
no-cost time extensions) with any person who is debarred, suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, indigible or voluntary excluded, except as provided in
Sec. 500.109(h).
(k) Except as permitted under Sec. 500.109 (h) or Sec. 500.109(i), a participant shal not
knowingly do business under a covered transaction with a person who is--

(1) Debarred or suspended;

(2) Proposed for debarment under 48 CFR part 9, subpart 9.4; or

(3) Indligible for or voluntarily excluded from the covered transaction.
() Violation of the redtriction under paragraph (k) of this section may result in disallowance
of costs, annulment or termination of award, issuance of a stop work order, debarment or
suspension, or other remedies as appropriate.
(m) A participant may rely upon the certification of a progpective participant in alower tier
covered transaction that it and its principals are not debarred, suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, indigible, or voluntarily excluded from the
covered transaction, unlessit knows that the certification is
erroneous. An agency has the burden of proof that a participant did knowingly do busnesswith a
person that filed an erroneous certification.

Sec. 500.110 Amendments.

The Board' s rules may be adopted or amended, or new rules may be adopted, only by mgority vote of
the Board. Authority to adopt or amend these rules may not be delegated.

Subpart C — Oil and Gas Guaranteed Loans
Sec. 500.200 Eligible Borrower.
@ An digible Borrower must be a Qudified Oil and Gas Company that can demondrate:
(1) creditisnot otherwise avalable to it under reasonable terms or conditions sufficient to

mest its financing needs, as reflected in the financia and business plans of the company;
2 the prospective earning power of that company, together with the character
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and value of the security pledged, furnish reasonable assurance of repayment of the loan to be
guaranteed in accordance with its terms;

(3) thecompany has agreed to permit audits by the Generd Accounting Office and an
independent auditor acceptable to the Board prior to the issuance of the guarantee and while any such
guaranteed loan is outstanding; and

(4) it has experienced layoffs, production losses, or financid |osses between January 1,
1997, and the date of application for the Guarantee, demonstrated as a comparison between
employment, production, or net income existing on January 1, 1997 and on the date of gpplication.
(b) The Lender must provide with its gpplication a letter from at least one lending ingtitution
other than the Lender to which the Borrower has applied for financid assstance, snce January 1,
1997, indicating that the Borrower was denied for substantialy the same loan they are now applying
for, and the reasons the Borrower was unable to obtain the financing for which it gpplied. In addition,
the Lender gpplying for a guarantee under this Program must certify that it would not make the loan
without the Board' s guarantee.

Sec. 500.201 Eligible Lender.

(@ A lender digibleto gpply to the Board for a Guarantee of aloan must be;

(1) abanking indtitution, such as acommercia bank or trust company, subject to regulation by
the Federal banking agencies enumerated in 12 U.S.C. § 1813; or

(2) an invesment ingtitution, such as an investment bank, commercid finance company, or
insurance company, that is currently engaged in commercid lending in the norma course of its business.
(b) Statusasalender under subsection (a) does not assure that the Board will issue the Guarantee
sought, or otherwise preclude the Board from declining to issue a Guarantee. In addition to evauating
an gpplication pursuant to section 500.207, in making a determination to issue a Guarantee to a Lender,
the Board will assess:

Q) the Lender’sleve of regulatory capitd, in the case of banking indtitutions, or net worth,
in the case of investment inditutions;

2 whether the Lender possesses the ability to administer the loan, as required by section
500.211(b), including its experience with loansto oil and gas companies,

3 the scope, volume and duration of the Lender’ s activity in administering loans;

(4)  thepeformance of the Lender’s loan portfolio, including its current delinquency
rate;

(5) theLender'slossrate as a percentage of loan amounts for its current fiscd year;
and

(6)  any other matter the Board deems materia to its assessment of the Lender.
(© In the case of the refinancing of an exigting credit, the gpplicant must be a different lender
than the holder of the existing credit.

Sec. 500.202 Loan Amount.
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The aggregate amount of loan principa guaranteed under this Program to asingle Qudified Oil and Gas
Company may not exceed $ 10 million.

Sec. 500.203 Guarantee percentage.

A guarantee issued by the Board may not exceed 85 percent of the amount of the principa of aloan to
aQudlified Oil and Gas Company.

Sec. 500.204 Loanterms.

@ All loans guaranteed under the Program shall be due and payable in full no later than December
31, 2010.

(b) L oans guaranteed under the Program must bear arate of interest determined by the Board to
be reasonable. The reasonableness of an interest rate will be determined with respect to current
average yidds on outstanding obligations of the United States with remaining periods of maturity
comparable to the term of the loan sought to be guaranteed. The Board may reject an application to
guarantee aloan if it determinesthe interest rate of such loan to be unreasonable.

(© @ The performance of dl of the Borrower’ s obligations under the Loan Documents shall
be secured by, and shal have the priority in, such Security as provided for within the terms and
conditions of the Guarantee.

2 Without limiting the Lender’ s and Borrower’ s obligations under subsection (1), a a
minimum, the loan shal be secured by --

0] afully perfected and enforceable security interest and/or lien, with first priority
over conflicting security interests or other liensin al property, both red and
persond, tangible or intangible, including accessions, replacements and
proceeds thereof, which are acquired, improved, or derived from the loan
funds, and

(i) afully perfected and enforceable security interest and/or lien in dl other
property of the Borrower, including accessons, replacements and proceeds
thereof, or which may be given by athird-party as Security for the loan, the
priority of which shal be on the same and equd status with the highest
voluntarily granted or acquired security interest or lien then exigting therein;

3 The entire loan will be secured by the same Security with equd lien priority for the
guaranteed and the unguaranteed portions of the loan. The unguaranteed portion of the loan will neither
be paid first nor given any preference over the guaranteed portion.

4 An Applicant’s compliance with subsection (2) does not assure a finding of reasonable
assurance of repayment, or assure the Board' s Guarantee of the loan.

(d) An dligible Lender may assess and collect from the Borrower such other fees and costs
associated with the gpplication and origination of the loan as are reasonable and customary,
taking into cong deration the amount and complexity of the credit. The Board may take such
other fees and costs into consderation when determining whether to offer a Guarantee to the
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Lender.
Sec. 500.205 Application process.

(& Application Deadline. An origind gpplication and three copies must be received by the
Board no later than 8:00 P.M. EST, December 30, 1999 in U.S. Department of Commerce,
Washington D.C. 20230. Applications which have been provided to a ddlivery service on or
before December 29, 1999, with “ ddivery guaranteed” before 8:00 P.M. on December 30, 1999,
will be accepted for review if the Applicant can document that the application was provided to

the ddivery service with ddlivery to the address listed above guaranteed prior to the closing date
andtime. A postmark of December 30, 1999, is not sufficient to meet this deadline asthe
gpplication must be received by the required date and time. Applications will not be accepted via
facamile machine transmission or eectronic mall.

(b) Applications shdl contain the following:

(1) A completed Form* Application for Oil and Gas Guarantee Loan”;

(2) Theinformation required for the completion of Form “Environmenta

Assessment and Compliance Findings for Related Environmenta Laws’ and attachments, as
required by section 500.206(a)(2)(i)(D), unlessthe project is categoricaly excluded under
section 500.206(b);

(3) All Loan Documents that will be signed by the Lender and the Borrower, if the gpplication
is gpproved, including dl terms and conditions of, and Security or additiona Security to assure
the Borrower’ s performance under, the loan;

(4) Certification by the chairman of the board and the chief executive officer of the Borrower
acknowledging that the Borrower is aware that the Lender is gpplying to the Board for a
Guarantee of aloan under the Program, as described in the Loan Documents, and agreeing to
permit audits by the Generd Accounting Office, its designee, an independent auditor acceptable
to the Board prior to the issuance of the Guarantee and annualy thereafter while such guarantee
isoutstanding;

(5) The Lender’ s full written underwriting andlysis of the loan to be guaranteed by the

Board;

(6) A certification that the Lender has followed the same loan underwriting andlysis with

the loan to be guaranteed as it would follow for aloan not guaranteed by the Government; and
a certification by the Lender, that the loan, Lender, and Borrower meet each of the
requirements of the Program as set forth in the Act and the Board' srules,

(7) A description of dl Security for the loan, including, as gpplicable, current appraisal of red
and persond property, copies of any gppropriate environmenta Site assessments, and current
personal and corporate financia statements of any guarantors for the same periods as required
for the Borrower. Appraisas of red property shal be prepared by State licensed or certified
gppraisers, and be consstent with the “ Uniform Standards of Professond Appraisal Practice,”
promulgated by the Appraisal Standards Board of the Appraisal Foundation. Financia
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satements of guarantors shal be prepared by independent Certified Public Accountants;
(8) Consnlidated financid statements of the Borrower for the previous three years that have
been audited by an independent certified public accountant, including any associated notes, as
well as any interim financia statements and associated notes for the current fiscd year;
(9) A five year history and five year projection for revenue, cash flow, average redized prices
and average realized production costs. If the loan funds are to be used to purchase substantia
assets of an exigting firm, a pro forma baance sheet a startup, and five years projected year
end balance sheets and income statement at start-up;
(10) Documentation that credit is not otherwise available to the borrower under reasonable
terms or conditions sufficient to meet itsfinancia needs, asreflected in the financid or business
plan of that company. The Lender must provide with its gpplication those items required by
section 500.200(b);
(11) Documentation sufficient to demondgtrate that the Lender is eligible under section
500.201(a) and to alow the Board to make a determination to issue a Guarantee to such
Lender as set forth in section 500.201(b); and
(12) A report as to the Borrower’ s designation of the nature and value of project reserves
from an independent petroleum engineer acceptable to the Board.
(©  No Guarantee will be madeif either the Borrower or Lender has an outstanding, delinquent
Federd debt until:
(1) the delinquent account has been paid in full;
(2) anegotiated repayment schedule is established and at least one payment has been
received; or
(3) other arrangements, satisfactory to the agency responsible for collecting the debt, are
made.

Sec. 500.206 Environmentd requirements.

@ (1) General. Environmenta assessments of the Board's actions will be conducted in
accordance with applicable statutes, regulations, and Executive Orders.  Therefore, except as
provided in subsection (b), and subject to subsection (c), each gpplication for a Guarantee under
the Program must be accompanied by information necessary for the Board to meet the
requirements of applicable law.
(2) Environmental information required from the Lender. (i) Environmental data or
documentation concerning the use of the proceeds of any loan guaranteed under this Program
must be provided by the Lender to the Board to assist the Board in meeting itslegd
respongbilities. The Lender may obtain this information from the Borrower. Such information
includes:
(A)  documentation for an environmenta threshold review from qudified
data sources, such as a Federd, State or loca agency with expertise and
experience in environmenta protection, or other sources, qudified to provide
reliable environmenta information;
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(B)  any previoudy prepared environmentd reports or data relevant to the

loan & issue;

(©)  any environmenta review prepared by Federd, State, or loca agencies

relevant to the loan at issue;

(D)  theinformation required for the completion of Form “Environmental

Assessment and Compliance Findings for Related Environmental Laws,” and

(E)  any other information that can be used by the Board to ensure

compliance with environmenta laws.

(i) All information supplied by the Lender is subject to verification by the
Board.

(b) Categorical exclusions from National Environmental Policy Act (NEPA) reviews. The
actions described in this subsection have been determined not to have a significant impact on the
qudlity of the human environment, ether individudly or cumulatively. They are categoricaly
excluded from the need to prepare an environmenta assessment or impact statement under
NEPA. It must be emphasized that even though these actions are excluded from further
environmenta reviews under NEPA, they are not excluded from compliance with other gpplicable
local, State, or Federa environmentd laws.

(1) Projects that solely involve the acquisition, congtruction, reconstruction, renovation, or
ingalation of facilities, structures or businesses, for replacement or restoration purposes, with
minimal change in use, Sze, capacity, purpose or location from the origind facility (eg.,
replacement in-kind of utilities such as water or sewer lines and appurtenances, recongtruction of
curbs and sdewaks, street repaving, and building modifications, renovations, and improvements);

(2) Project management actions relaing to invitation for bids, contract award, and the
actud physicad commencement of congtruction activities;

(3) Projects that solely involve the purchase and ingalation of office equipment, public
safety equipment, or motor vehicles,

(4) Projects that solely involve the acquisition of working capitd; and

(5) Projects that soldly involve a combination of activities under paragraphs (1) through
(4).

() Actionslisted in subsection (b) that otherwise are categoricaly excluded from NEPA review are
not necessarily excluded from review if they would be located within, or in other cases, potentidly
affect:

(1) A floodplan;

(2 A wetland;

(3) Important farmlands, or prime forestlands or rangelands,

(4) A listed speciesor critica habitat for an endangered species,

(5) A property that islisted on or may be éigible for listing on the National Register of
Higtoric Places,

(6) Anareawithin an approved State coastal zone management Program,;

(7) A coastd barrier or aportion of abarrier within the Coastal Barrier Resources System;
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(8) A river or portion of ariver included in, or designated for, potentid addition to the
Wild and Scenic Rivers System;

(9) A sole source aquifer recharge areg;

(10) A State water qudity standard (including designated and/or existing beneficid uses
and anti-degradation requirements); or

(11) Federd lands.
(d) Theregulaions of the Council on Environmenta Quality implementing NEPA require the
Board to provide public notice of the availahility of project specific environmenta documents
such as environmenta impact stlatements, environmenta assessments, findings of no sgnificant
impact, records of decision etc., to the affected public. See 40 CFR 1506.6(b). Environmental
information concerning specific projects can be obtained from the Board by contacting: Executive
Director, Emergency Oil and Gas Guaranteed Loan Board, U.S. Department of Commerce,
Washington, DC 20230.

Sec. 500.207 Application evauation.

(& Eligibility Screening. Applicationswill be reviewed to determine whether the Lender and
Borrower are digible, the information required under section 500.205(b) is complete, and the
proposed loan complies with applicable statutes and regulations. The Board can at any time rgject an
gpplication that does not meet these requirements.
(b)  Evaluation Criteria. Applicationsthat are determined to be eligible pursuant to subsection ()
shall be subject to a substantive review, on a competitive bas's, by the Board based upon the following
evauation factors, in order of importance:
@ The ahility of the Borrower to repay the loan by the date specified in the
Loan Document, which shdl be no later than December 31, 2010;
2 The adequacy of the proposed provisions to protect the Government,
including sufficiency of Security, the priority of the lien pogtion in the Security, and the
percentage of Guarantee requested; and
(3)  Adequacy of the underwriting andysis performed by the Lender in
preparing the gpplication and the ability of the Lender to adminigter the loan in full compliance
with the requisite stlandard of care set forth in section 500.211(b).
(¢) Decisions by the Board. Upon completion of the evaluation of the gpplication and as soon
as possible after the due date, the Board will gpprove or deny dl digible gpplications timely
received under this Program.  The Board shdl notify al Applicantsin writing of the
gpprova or denid of the Guarantee applications as soon as possible. Approvalsfor loan
Guarantees shdl be conditioned upon compliance with section 500.208.

Sec. 500.208 Issuance of the Guarantee.

(& TheBoad sdecisgonsto goprove any agpplication for, and extend an offer of,
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guarantee under section 500.207 is conditioned upon:
(1) the Lender and Borrower obtaining any required regulatory or judicia
approvds,
(2) the Lender and Borrower being legdly authorized to enter into the loan under
the terms and conditions submitted to the Board in the application;
(3) the Board' s receipt of the Loan Documents, Guarantee, and any related
instruments, properly executed by the Lender, Borrower, and any other required party other than
the Board; and
(4) no materid adverse change in the Borrower’ s ability to repay the loan
between the date of the Board' s approval and the date the Guarantee is to be issued.

(b) TheBoard may withdraw its approva of an gpplication and rescind its offer of Guarantee if

the Board determines that the Lender or the Borrower cannot, or is unwilling to, provide

adequate documentation and proof of compliance with subpart (&) within the time provided for in

the offer.

(©) Only after receipt of dl the documentation, required by this section, will the Board Sgn and
deliver the Guarantee.

(d) A Borrower receiving aloan guaranteed by the Board under this Program shall pay a one-time
guarantee fee of 0.5 percent of the amount of the principa of theloan. Thisfee must be paid no later
than one year from the issuance of the Guarantee.

Sec. 500.209 Funding for the Program.

The Act provides funding for the costs incurred by the Government as aresult of granting
Guarantees under the Program. While pursuing the gods of the Act, it is the intent of the Board
to minimize the cost of the Program to the Government. The Board will estimate the risk posed
by the guaranteed loans to the funds appropriated for the costs of the Guarantees under the
Program and operate the Program accordingly.

Sec. 500.210 Assgnment or transfer of loans.

(@ Neither the Loan Documents nor the Guarantee of the Board, or any interest therein, may
be modified, assgned, conveyed, sold or otherwise transferred by the Lender, in whole or in part,
without the prior written approval of the Board.
(b)  Under no circumstances will the Board permit an assgnment or transfer of less than 100
percent of the Loan Documents and Guarantee, nor will it permit an assgnment or transfer to be
made to an entity which the Board determines not to be an Eligible Lender pursuant to section
500.201.
(90 The proscription under subsection (a) shal not apply to:

@ transfers which occur by operation of law, unless aprimary purpose of the
transaction leading to such atransfer was to assgn, convey or sdll the loan note or Guarantee
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without the necessity of securing the Board's prior written gpprova; or
2 an action or agreement by the Lender which has the effect of digtributing

the risks of the credit among other Lendersif:
0] neither the loan note nor the Guarantee is assigned, conveyed, sold, or
transferred in whole or in part;
(i) both the unguaranteed and guaranteed portions of the loan are treated in the
same manner;
@)  theLender remains soldy responsible for the adminigtration of the loan; and
(iv)  theBoard s ahility to assert any and dl defenses available to it under the
Guarantee and the law is not adversdly affected.

Sec. 500.211 Lender Responsihilities.

(@ General. Lender shdl comply with al provisons of the Guarantee.
(b) Standard of Care. The Lender shal exercise due care and diligencein
adminigtering the loan as would be exercised by aresponsible and prudent banking indtitution
when administering a secured loan of such banking ingitution’s own funds without a Federa
guaranty. Such standard shdl aso apply to any and dl gpprovas, determinations, permissions,
acceptances, requirements, or opinion made, given, imposed or reached by Lender.
(©)  Representation to the Board. Inaddition to any other representations required by the
Guarantee, the Lender shall represent to the Board that it has the ability to, and will, administer
the loan, aswell asto exercise the Lender’ s rights and pursue its remedies, including conducting
any liquidation of the Security or additiona Security in full compliance with the standard of care,
without the need for any advice, opinion, determination, recommendation, approva, disapprova,
assgtance (financid or other) or participation by the Board, except where the Board's consent is
expressy required by the Guarantee, or where the Board, in its sole discretion and pursuant to the
Guarantee, eects to provide same.
(d)  Covenants. With respect to any loan guaranteed by the Board pursuant to the Act and
these regulations, the Lender shdl require the Loan Documents to contain such affirmative and
negative covenants by the Borrower as are required by the terms and conditions of the Guarantee,
such as the prohibition on the payment of dividends.
(8  Monitoring.  In accordance with the Guarantee the Lender shal monitor
Borrower’ s performance under the Loan Documents to detect any noncompliance by the
Borrower with any provison thereof, and will useits best efforts to cause Borrower’ stimely
correction of any such noncompliance and Borrower’ s compliance with such provision theresfter.
(f)  Reporting. With respect to any loan guaranteed by the Board pursuant to the Act
and these rules, the Lender shdl provide the Board with the following information:

(1) audited financia statements for the Borrower for the prior fiscal year;

(2) projected balance sheet, income statement, and cash flows for the Borrower
for each year remaining on the term of the loan within 60 days of the Borrower’ sfisca year end;
and
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(3) acompleted signed copy of Form * Quarterly Compliance Statement,” that
includes information on the recent performance of the loan, within 15 days of the end of each
calendar quarter.

(@ Notices. All written notices, requests, or demands made to the Board shall be mailed to
the Board at the U.S. Department of Commerce, Washington, D.C. 20230, except as otherwise
specified by the Guarantee or as directed by the Board. Lender shall notify the Board in writing
without ddlay of:

(1) deterioration in theinternd risk rating of aloan guaranteed under this
Program within 3 business days of such action by the Lender;

(2) the occurrence of each event of default under the Loan Documents or
Guarantee promptly, but not later than 3 business days, of the Lender’ s learning of such
occurrence; and

(3) any other natification requirements as provided by law, or by the terms of the
Guarantee or Loan Documents.

Sec. 500.212 Liquidation.

(& TheBoard may take, or direct to be taken, any action in liquidating the Security which the
Board determines to be necessary or proper, consistent with Federal law and regulations.

(b) Pursuant to the Guarantee, upon written demand by the Lender and whether or not the
Board has made any payment under the Guarantee, the Board, at the Board' s sole option shall
have the right to require that the Lender, soldy or jointly with the Board, conduct to
completion the liquidation of any or dl of the Security. The Board may choose to conduct the
liquidation itsdlf.

Sec. 500.213 Termination of Guarantee.

(@ TheBoard, initsdiscretion, shdl be entitled to terminate dl of the Board' s obligations
under the Guarantee, without further cause, by giving written notice to the Lender of such
termination, in the event that:

@ the closing of the loan shal not have occurred in accordance with the
terms and conditions of the Guarantee;

2 the Guarantee fee required by section 500.208(d) shal not have been paid;

3 the Lender shdl have released or covenanted not to sue the Borrower or
any other guarantor, or agreed to the modification of any obligation of any party to any agreement
related to the loan, without the prior written consent of the Board;

4 Lender has reeased the Board from its ligbility and obligations under the
Guaranteg;

) Lender has been repaid in full on the loan;

(6) Lender shdl have made any incorrect or incomplete representation to the
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Board in any materia respect in connection with the Application, the Guarantee or the Loan
Documents; or

) Lender falled to comply with any materid provison of the Loan
Documents or the Guarantee.

(b)  Upon receipt of awritten demand for payment made pursuant to the Guarantee, the Board
ghall be entitled to seek such certifications from the Lender, undertake such audits or
investigations, or take such other action asis provided for by law or the Guarantee so asto

determine whether the Lender has complied with al of the Lender’s obligations under the
Guarantee.

Sec. 500.214 OMB control number.

Reserved.
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